
Client Alert
Author

Karen R. Palmersheim 
213-687-6742
kpalmersheim@lockelord.com 

February 25, 2010

www.lockelord.com

This Client Alert is provided solely for 
educational and informational purposes.  
It is not intended to constitute legal advice
or to create an attorney-client relationship.
Readers should obtain legal advice 
specific to their enterprise and 
circumstances in connection with each of
the topics addressed.

If you would like to be removed from our
mailing list, please contact us at either
unsubscribe@lockelord.com or Locke Lord
Bissell & Liddell LLP, 111 South Wacker
Drive, Chicago, Illinois 60606, Attention:
Marketing. If we are not so advised, you
will continue to receive Client Alerts.

Attorney Advertising

© 2010 Locke Lord Bissell & Liddell LLP

On February 23, 2010, the United States
Supreme Court settled confusion and inconsis-
tent holdings throughout the land on the test for
“principal place of business” to determine citi-
zenship for corporations.  In Hertz Corp. v.
Friend, the Supreme Court unanimously adopt-
ed the “nerve center” test for determining a cor-
poration’s citizenship for purposes of whether
an action may be removed to federal court
based on diversity of citizenship under 28
U.S.C. section 1332.1 Under the “business
activities” test that many circuits previously fol-
lowed, a corporation could be deemed a “citi-
zen” of a state simply because it conducted
substantial business in that state.  Now, a cor-
poration will not be deemed a citizen of a state
simply by virtue of the amount of business con-
ducted in that state.  Instead, courts will look to
the place of the corporation’s “nerve center” –
where its officers direct, control and coordinate
the corporation’s activities to determine the cor-
poration’s principal place of business.2 The
simpler “nerve center” approach adopted by
the Supreme Court was established to avoid the
complications, costs, and impact on judicial
resources that complex jurisdictional tests cre-
ated.3 It will also have an effect on the number
of class action cases filed in state court that
may be removed to federal court, which is per-
ceived as less “plaintiff-friendly” than many
state courts.

Because the test for citizenship is now clearly
based on the corporation’s decision-making or
“nerve” center, corporations doing business in
larger states, such as California, will not be
deemed citizens of that larger state based on
the extent of their business activities.  This will
allow more corporations to take advantage of
the Class Action Fairness Act of 2005 (the
“Act”) when they are named in state court
class action lawsuits.  The Act amends federal
diversity and removal statutes to provide for
federal jurisdiction over class actions that do
not satisfy the traditional “amount in contro-
versy” and “complete diversity” (each plaintiff
must be a citizen of a different state than the
state of each defendant) requirements.  Under
the Act, a federal court has jurisdiction over a

class action where any one member of the
class has diverse citizenship from any one
defendant, where the aggregate amount in
controversy exceeds $5 million.4

In Hertz Corp. v. Friend, two California citizens
sued Hertz Corporation in California state court,
alleging violations of California’s wage and hour
laws.5 Hertz filed a notice seeking removal to
federal court, claiming plaintiffs and Hertz were
citizens of different states.  To support its
removal, Hertz submitted a declaration by a
manager that sought to show that Hertz’ “prin-
cipal place of business” was in New Jersey, not
in California.  The declaration stated that Hertz
conducted operations in 44 states, and that
California, which had about 12 percent of the
nation’s population, had 273 of Hertz’ 1606 car
rental locations.6 The declaration stated that
Hertz’ leadership was located at its headquar-
ters in New Jersey, and that its core executive
and administrative operations were carried out
in New Jersey and to a lesser extent in
Oklahoma City.7

Under the Ninth Circuit Court of Appeals’
precedent for determining “principal place of
business,” the District Court of the Northern
District of California determined that Hertz was
a citizen of California.  The District Court found
that the “plurality of each of the relevant busi-
ness activities” was in California and that the
“differential between the amount of those activ-
ities” in California and the next closest state
was insignificant.8 The District Court thus found
that diversity of citizenship was lacking, and
remanded the case back to the state court.9

Prior to the Hertz Corp. v. Friend decision, the
federal district court decisions were split on the
test for determining a corporation’s “principal
place of business.”  For example, one court
found that the place of a corporation’s principal
office, rather than a factory or mine, was the
principal place of business, whereas another
court found that the place of a corporation’s
mining activities, rather than the principal office,
was the corporation’s principal place of busi-
ness.10 As businesses became more wide-
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spread and complex in terms of their places of
operation and management, courts struggled
with how to determine “principal place of busi-
ness” for diversity purposes.  For example,
what if corporate headquarters and executive
offices were in one state, but corporate plants
and other centers of business activities were
located in other states?11 Courts considered
different factors, and the number of factors con-
sidered grew as courts combined aspects of the
“nerve center” and “business activity” tests to
look at a corporation’s total activities, some-
times referred to as the corporation’s “center of
gravity.”12 As a result, case law was becoming
more and more complex, resulting in different
and often multifactor tests around the country.

The Supreme Court adopted the “nerve center”
test (where a corporation’s officers direct, con-
trol, and coordinate the corporation’s activities)
for determining “principal place of business”
under 28 U.S.C. section 1332(c)(1), noting the
statute’s word “place” is singular, and a corpo-
ration’s “nerve center” is usually located in a
single place.13 The Supreme Court criticized
the “business activities” test as wrongfully
leading some courts to measure the total
amount of business activities that the corpora-
tion conducts in a state to determine whether
the amount is significantly larger than other
states.  This led to greater litigation and what
the Court described as “strange” results in that
a corporation could be deemed a citizen of a
state such as California simply because it con-
ducted substantial business activities in
California.  Based on California’s population,
“nearly every national retailer – no matter how
far flung its operations – will be deemed a citi-
zen of California for diversity purposes.”14

Previously, corporations such as major retailers
that were deemed citizens of a large state due
to their business activities in those states would
routinely be precluded from removing lawsuits
to federal court because they could not satisfy
the “diversity of citizenship” requirement.
Corporations will now be able to establish citi-
zenship in the state in which their “nerve cen-
ter” is located even if they do substantial busi-

ness in another state.  The effect of this deci-
sion will be that state court lawsuits will be
more easily removed to federal court.
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