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December 4, 2009

EPA Further Regulates Storm Water Discharges
From Construction and Development Activities

On November 23, 2009, the United States
Environmental Protection Agency (“EPA”) issued
a final rule (“Rule”) establishing effluent limitation
guidelines (“ELG”) and performance standards
for discharges related to construction and devel-
opment sites. While the construction and devel-
opment sector is already subject to stormwater
permitting and must implement control measures
for construction-related stormwater discharges,
this new Rule promulgates additional standards.
These standards serve as national minimum
requirements for not only controlling, but also
monitoring discharges.

Background

EPA regulates industrial effluent discharges under
the Clean Water Act and is charged with restoring
and maintaining the integrity of United States
waters. Pursuant to this authority, EPA promul-
gated this Rule to address sediment, turbidity, and
other pollutants discharged into surface waters as
a result of construction site development activity.
The Rule will have a significant reach. The con-
struction and development industry represents
the largest category of wastewater dischargers.
Once implemented, EPA estimates that the Rule
will impact 84,000 firms, will result in $953 million
per year of compliance costs, and reduce sedi-
ment released at construction sites by about 4 bil-
lion pounds annually.

Summary of the Final Rule

Scope

This Rule applies to all discharges associated with
regulated construction sites. Regulated construc-
tion sites are those requiring National Pollutant
Discharge Elimination System (“NPDES”) permit
coverage. This coverage is required when con-
struction activity results in the disturbance of one
or more acres, including clearing, grading, exca-
vating, or other earth remodeling activities.

While the Rule’s primary focus is on stormwater
discharges, its scope is not limited exclusively to
stormwater. All discharges from regulated con-
struction sites are subject to these new guide-
lines and limitations.

Implementation

The Rule takes effect on February 1, 2010. After
this effective date, state delegated' permitting
authorities must incorporate these new require-
ments into their state discharge permits. For
individual permits, these requirements are effec-
tive immediately upon publication. For general
permits, the new limitations and guidelines must
be incorporated into the next construction gen-
eral permit issued after the Rule’s effective date.
Thus, the applicability of the new rule can vary
from state to state.

Numeric Effluent Limitation

A significant aspect of the Rule is a new effluent
monitoring requirement. The final Rule imple-
ments a numeric limitation for turbidity in dis-
charges from covered construction sites. EPA
estimates that 21,000 projects covering 623,000
acres will require numeric monitoring.

EPA chose turbidity as the pollutant to monitor
because it is an indicator of other types of pollu-
tants, like sediment. Turbidity is also relatively
easy and cost effective to monitor. The Rule
requires that the average daily value for turbidity
not exceed 280 NTU? in discharges from regulat-
ed construction sites. This is a more stringent
standard than that imposed currently in
California. The monitoring limit does not apply if
the discharge occurs on the same day as a storm
larger than the local 2-year, 24-hour storm.

In order to allow permitting authorities and regu-
lated construction sites adequate time to devel-
op monitoring procedures, EPA decided to
implement the monitoring requirement in two
phases. The first sites required to monitor tur-
bidity are construction sites with 20 or more
acres of disturbed land. These sites will be
required to begin monitoring 18 months after the
Rule’s effective date. For sites with 10 or more
acres but less than 20 acres of disturbed land,
the monitoring requirement begins four years
from the effective date.

Sites that are larger than 10 acres but which have

fewer than 10 acres of disturbed at one time do
not have to monitor turbidity. There is also an
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exception to the numeric monitoring requirement
for construction of FERC regulated interstate
natural gas pipelines.

Many important details regarding the nature of
turbidity monitoring, such as frequency or moni-
toring location, have yet to be decided. EPA has
delegated these decisions to the relevant permit-
ting authority (either states with approved NPDES
programs or in some cases the EPA itself).

Non-Numeric Effluent Limitations

Apart from monitoring requirements, all regulat-
ed sites (those that are one acre or more) must
comply with the Rule’s non-numeric limitations.
These limitations are intended to further mini-
mize and control construction site discharges.
The Rule contains control requirements relating
to each of the following:

« Erosion and sediment controls;

» Soil stabilization;

« Dewatering;

« Pollution prevention measures; and
«  Surface outlets.

Further, the Rule prohibits discharges from con-
crete washout, as well as washout and cleanout
of certain construction materials, discharges of
certain pollutants used in vehicle and equipment
operation and maintenance, and soaps or sol-
vents used in vehicle and equipment washing.

Requirements similar to these are already well
established in the construction and development
industry. These limitations are based on industry
averages, however, some aspects of this Rule
may be more stringent than those currently in
place in some jurisdictions under the existing
stormwater program. For example, the soil stabi-
lization guidelines contained in the Rule are more
stringent than those in the EPA Construction
General Permit (‘CGP”). The Rule requires that
soil stabilization be conducted on any portion of
the site immediately after earth disturbing activi-
ties permanently cease or cease for more than 14
days. This is a change from the EPA CGP’s
requirement to initiate these procedures as soon
as practicable after activities cease permanently
or temporarily for more than 14 days.

Conclusion

The ELG Rule further extends EPA’'s emphasis in
regulating and controlling sediment discharges
from construction sites. The Rule integrates well
with the existing general permit program.
Questions left unaddressed include details con-
cerning monitoring requirements, such as the
time, frequency, and location of sample collec-
tions. Responsibility for collection of samples
and compliance with the numeric discharge limi-
tations will be an issue the regulated community
will need to be mindful of, particularly at multi
builder/developer construction sites.

Endnotes

1 Note that the EPA remains the permitting authori-
ty for four states.
2 Nephelometric turbidity units.
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